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Delaware, with a principal place of business in the City of Kentfield, the County of Marin, in the 

2 State of California. 

o ., 9. Venue is proper in this district because the principal place of business of Defendant 

4 Happy Mutants is situated in Marin County and a substantial part of the events on which Plaintiff's 

5 claims are based occurred within this district. 

6 BACKGROUND 

7 

8 

A. 

10. 

The rnagicJack® Device 

The magicJack® Device is a portable product that allows the customer to use a 

9 standard telephone, corded or cordless, or a headset/microphone combination phone to make local 

10 and long distance calls. 

11 11. The magicJack® Device is approximately the size of a matchbox and plugs into a 

12 computer's USB port to provide Internet-based telephone service ("VoIP"). 

\3 12. Once plugged into a computer's USB port, the magicJack® Device runs 

14 automatically - no additional software is needed. 

15 13. Purchasers of the magicJack® Device pay one annual fee for the service, which 

16 includes local and long distance calls, a telephone number, voicemail, caller ID, directory 

17 assistance, call waiting, conference calling and call forwarding. 

18 14. To date, magicJack has made substantial sales of its magicJack® Device throughout 

19 the country. 

20 B. magicJack® End User License Agreement ("EULA") 

21 15. Purchasers of the magicJack® Device must agree to the company's End User 

22 License Agreement or "EULA." 

23 16. In the EULA, customers provide magicJack with permission to analyze the numbers 

24 dialed by a customer to generate targeted advertising. 

25 17. The type of advertising envisioned by this provision of the EULA is similar to that 

26 used by many Internet search engines and grocery stores. Namely, a computer search of phone 

27 numbers would assist in the placement of advertisements for customers (i.e., for a customer who 

28 routinely dials California area codes, an ad for airfare discounts to California may be provided.) 
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LA; 538127 ... 1 



18. To date, magicJack has not analyzed phone numbers dialed by customers. The only 

2 advertisements that magicJack displays in conjunction with the magicJack® Device are 

3 advertisements for features of the magicJack® Device. 

4 

5 

C. 

19. 

The magicJack.com Website Ticker 

MagicJack utilizes a "counter" on the www.magicjack.comwebsite.This counter is 

6 used in conjunction with the phrase "Look at how many people came for a free trial today." 

7 20. Until approximately May of 2008, the counter was calculated with the following 

8 methodology: The computer application for the ticker calculated the total visits for the 24 hour 

9 period spanning from 12:00 am to 12:00 am Central Time. This nuntber was converted into a rate 

10 (visitors/minute). This rate was utilized on the magicJack website the following day. When a 

II visitor arrived at magicJack's website, a script on the webpage simulated the actual user count by 

12 incrementing at a rate equal to the previous day's rate. In other words, the counter would "tick" at a 

13 prescribed rate based on the previous day's traffic. 

14 21. In May of 2008, an even more conservative "application variable" was developed 

15 and put into place on the WI>.'W.magicjack.com website. This variable resets every night at midnight 

16 (12:00 a.m.) Central Time, and incrementally increases every time a visitor visits 

17 www.magicjack.com. Due to the use of two servers and a "load balancer," the ticker presents a 

18 conservative estimate of visitors, approximately 75% of the actual visitors to the site. 

19 

20 

D. 

22. 

Defendant Happy Mutants, LLC 

Upon information and belief, Rob Beschizza is a professional blogger and at all 

21 relevant times for purposes of this Complaint, has been employed by Defendant as an editor for 

22 Boing Boing Gadgets. Boing Boing Gadgets is a technology-based posting of 

23 www.BoingBoing.net or "Boing Boing," a self described "directory ofwonderful things." Boing 

24 Boing was first published as a magazine before becoming an online group blog. 

25 23. Upon information and belief, Boing Boing Gadgets was created as part of Boing 

26 Boing in 2007. Boing Boing Gadgets is accessible via the www.BoingBoing.net homepage and 

27 fncuses on electronics. 

28 
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24. Upon information and belief, Boing Boing was incorporated under the name "Happy 

Mutants, LLC' in 2004 and remains incorporated under that name. 

25. Upon information and beliet~ on April 14,2008, Rob Beschizza wrote a blog entry in 

the course of his employment with Happy Mutants. That blog entry was posted on the Boing Boing 

website. The entry, entitled "MagicJack's EULA says it will spy on you and force you into 

arbitration," is attached hereto as Exhibit A. 

26. In this blog posting, Beschizza quotes the magicJack® EULA stating that 

magicJack's computers may analyze the numbers dialed by customers to produce targeted 

advertisements. 

27. Beschizza goes on to state, however, as suggested in the title of the blog, that 

magicJack will "snoop on your calls to target ads" and refers to magicJack's actions as "systematic 

privacy invasion." 

28. Beschizza also asserts that the ticker utilized on the www.magicjack.com website "is 

afake, ajavascript applet that increments itselfaulomatically." (Emphasis added.) In addition to 

the clear statement that the ticker itself is "a fake," this statement asserts that the application making 

the ticker increase numerically is automatic and not related in any way to the number of users 

visiting magicJack's website. 

29. On February 20, 2009, Beschiu.ll's blog entry was reprinted on 

www.mywebblogs.comundertheanonymoushandle .. EXPOSEtheHYPOCRITES ... Acopyofthis 

blog posting on www.mywebblogs.comis attached hereto as Exhibit B. 

30. Statements published in Beschizza's blog entry, as described above, are false and, 

upon information and belief, have'misled current and potential consumers interested in purchasing a 

magicJack® Device. 

31. Upon information and belief, as a result of Beschizza's blog entry, Plaintiff has lost 

customers and potential customers and the company's reputation has been irreparably hanned. 
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32. 

COIJNT ONE - DEFAMATION 
UNDER CAL. CIV. CODE § 43 

Plaintiff hereby incorporates by reference and realleges each and every allegation 

contained in each of the foregoing paragraphs. 

33. Upon infom1ation and belief, at all times mentioned in this complaint Beschizza was 

acting as an agent and employee of Happy Mutants and, in doing the things alleged in this 

complaint, was acting within the course and scope of such agency and employment 

34. On or about April 14, 2008, Defendant published the following false and 

unprivileged statements (collectively referred to hereafter as the "False Statements") about Plaintiff 

in a blog entry authored by Rob Beschizza: 

• "MagicJack's EULA says it will spy on you"; 

"[MagicJack] will also snoop on your calls to target ads more accurately" (emphasis 
added); 

• MagicJack practices "systematic privacy invasion"; and 

• "[l]he 'look how many people came for a free trial' counter on the homepage is a 
fake, a javascript applet that increments itself automatically" (emphasis added). 

These statements are false as they pertain to Plaintiff. 

35. The False Statements are libelous on their face. They clearly expose Plaintiff to 

hate, ridicule and obloquy and have the tendency to injure Plaintiff in its occupation because they 

claim that magicJack seeks to spy on its consumers and is lying to website visitors with the use of a 

fake ticker. 

36. The False Statements were made by and published by Defendant about Plaintiff and 

were published on the Boing Boing website, reaching many if not all readers of 

www.boingboing.net on Apri 1 14, 2008 and dates thereafter. 

37. The False Statements were also made and published on www.mywebblogs.com on 

February 20, 2009. 

38. The False Statements were not privileged. 
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39. Defendant, through its own actions and those of its employee, Rob Beschizza, 

2 published the False Statements, knowing that such statements were false or acting with reckless 

3 disregard to the truth or falsity of the statements. 

4 40. Upon information and belief, as a result of the False Statements, Plaintiff has lost 

5 customers and potential future customers and magicJack has sutfered damage to its good reputation 

6 in the field ofVolP technology. 

7 41. Plaintiff has expended money as a result of attempting to redress the False 

8 Statements published by Defendant. 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 
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20 
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24 

25 

26 

27 

28 

42. Defendant's acts have caused, and will continue to cause, irreparable injury to 

Plaintiff. MagicJack has no adequate remedy at law and is thus damaged in an amount not yet 

determined. 

43. 

COUNT TWO - UNFAIR COMPETITION 
UNDER CAL. BUS. & PROF. CODE §17200 ct seq. 

Plaintitf hereby incorporates by reference and realleges each and every allegation 

contained in each of the foregoing paragraphs. 

44. California Business and Professions Code section 17200 et seq. ("UCL") prohibits, 

among other things, unlawful, unfair and fraudulent business practices. 

45. Defendant's actions in publishing the False Statements constitute an unJav.ful, unfair 

or fraudulent business practice and amount to unfair competition under the UCL. 

46. Upon information and belief, Plaintiff has suffered inj ury in fact and has lost money 

as a direct and proximate result of Defendant's unfair competition as alleged above. 

47. Defendant's acts have caused, and will continue to cause, irreparable injury to 

Plaintiff. MagicJack has no adequate remedy at law and is thus damaged in an amount not yet 

determined. 

WHEREFORE, magicJack LP prays: 

(A) For judgment that: 

(i) Defendant has defamed magicJack in violation of the law of California; 

(ii) Defendant's statements were not subject to any privilege; 
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(iii) Defendant acted with malice, knowing that the statements made on the blog 
were false or acted with reckless disregard for the truth or falsity of those 
statements; and 

(iv) Defendant actions violate Cal. Bus. & Prof. Code § 17200, et seq. 

(B) That an order be issued directing Defendant: 

(C) 

(i) 

(ii) 

to remove the asserted defamatory blog on www.BoingBoing.net as well as 
in any other online or written publication of which they are aware that is 
currently posting or distributing language from Rob Beschizza's blog entry of 
April 14,2008, including but not limited to www.mywebblogs.com. and 

to create and post a retraction on its homepage that expressly denounces the 
false statements and issues an apology for the defamatory language used in 
Rob Beschizza's blog entry of April 14,2008. 

That an order be issued directing any other such relief as the Court may deem 

appropriate to negate the effects of the defamatory language published by Defendant. 

to: 

(D) For general and compensatory damages according to proof, including but not limited 

0) 

(ii) 

general damages as allowed under California law for Defendant's defamation 
of magicJack; 

special damages as allowed under California law for Defendant's defamation 
of magic Jack, including magicJack's loss of business and monies expended 
as a result of the False Statements. 

(E) For punitive damages for Defendant's willful and malicious publication of the False 
Statements. 

(F) For interest as allowed by law, costs of suit and for such other and further relief as 

the Court shall deem appropriate. 

!lill 
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Respectfully submitted. 

Dmcel: I'vlarcn . 2009 ARNOLD & I'ORTER LLI' 

At10rneys for Plaintiff 

VF:IUFlCA TION 

I X I am CEO of magic.lack LP. a pnrty 10 this action. and am authorized to make this 

19 \crilication on its behalf. I have read the IlJreglling Complaint and know its contents. I am 

10 informed and believe and on thai ground allege that Ihe mallers Slalrel in Ihe Complaint are lrue. 

21 I declare under penalty of perjury under the laws of the State of Calilornia lhat the Illregning 

22 i, 1[lIC and correct and that this verification Wali executed on I'vlarch '.°2009 in West Palm Beach. 

Florida. 

25 

27 

28 
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